
249

Equal Employment Opportunity Comm. Pt. 1612

to any officer or employee of the Com-
mission; to contractors and employees
of such contractors who enter into con-
tracts with the Commission on or after
September 27, 1975, and who are consid-
ered to be employees of the Commis-
sion within the meaning of 5 U.S.C.
552a(m); and to any person who know-
ingly and willfully requests or obtains
any record concerning an individual
from the Commission under false pre-
tenses.

§ 1611.13 Specific exemptions.
Pursuant to subsection (k)(2) of the

Act, 5 U.S.C. 552a(k)(2), systems EEOC–
1 (Age and Equal Pay Act Discrimina-
tion Case Files), EEOC–3 (title VII and
Americans With Disabilities Act Dis-
crimination Case Files) and EEOC/
GOVT–1 (Equal Employment Oppor-
tunity Complaint Records and Appeal
Records) are exempt from subsections
(c)(3), (d), (e)(1), (e)(4)(G), (e)(4)(H),
(e)(4)(I) and (f) of the Act. The Commis-
sion has determined to exempt these
systems from the above named provi-
sions of the Privacy Act for the fol-
lowing reasons:

(a) The files in these systems contain
information obtained by the Commis-
sion and other Federal agencies in the
course of investigations of charges and
complaints that violations of title VII
of the Civil Rights Act, the Age Dis-
crimination in Employment Act, the
Equal Pay Act, the Americans With
Disabilities Act and the Rehabilitation
Act have occurred. In some instances,
agencies obtain information regarding
unlawful employment practices other
than those complained of by the indi-
vidual who is the subject of the file. It
would impede the law enforcement ac-
tivities of the Commission and other
agencies for these provisions of the Act
to apply to such records.

(b) The subject individuals of the
files in these systems know that the
Commission or their employing agen-
cies are maintaining a file on their
charge or complaint, and the general
nature of the information contained in
it.

(c) Subject individuals of the files in
each of these systems have been pro-
vided a means of access to their records
by the Freedom of Information Act.
Subject individuals of the charge files

in system EEOC–3 have also been pro-
vided a means of access to their records
by section 83 of the Commission’s Com-
pliance Manual. Subject individuals of
the case files in system EEOC/GOVT–1
have also been provided a means of ac-
cess to their records by the Commis-
sion’s Equal Employment Opportunity
in the Federal Government regulation,
29 CFR 1613.220.

(d) Many of the records contained in
system EEOC/GOVT–1 are obtained
from other systems of records. If such
records are incorrect, it would be more
appropriate for an individual to seek to
amend or correct those records in their
primary filing location so that notice
of the correction can be given to all re-
cipients of that information.

(e) Subject individuals of the files in
each of these systems have access to
relevant information provided by the
allegedly discriminating employer as
part of the investigatory process and
are given the opportunity to explain or
contradict such information and to
submit any responsive evidence of their
own. To allow such individuals the ad-
ditional right to amend or correct the
records submitted by the allegedly dis-
criminating employer would under-
mine the investigatory process and de-
stroy the integrity of the administra-
tive record.

(f) The Commission has determined
that the exemption of these three sys-
tems from subsections (c)(3), (d), (e)(1),
(e)(4)(G), (e)(4)(H), (e)(4)(I), and (f) of
the Privacy Act is necessary for the
agency’s law enforcement efforts.

[56 FR 29582, June 28, 1991]
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AUTHORITY: 5 U.S.C. 552b, sec. 713, 78 Stat.
265; 42 U.S.C. 2000e–12.

SOURCE: 42 FR 13830, Mar. 14, 1977, unless
otherwise noted.

§ 1612.1 Purpose and scope.
This part contains the regulations of

the Equal Employment Opportunity
Commission (hereinafter, the Commis-
sion) implementing the Government in
the Sunshine Act of 1976, 5 U.S.C. 552b,
which entitles the public to the fullest
practicable information regarding the
decision-making processes of the Com-
mission. The provisions of this part set
forth the basic responsibilities of the
Commission with regard to the Com-
mission’s compliance with the require-
ments of the Sunshine Act and offers
guidance to members of the public who
wish to exercise any of the rights es-
tablished by the Act.

§ 1612.2 Definitions.
The following definitions apply for

purposes of this part:
(a) The term agency means the Equal

Employment Opportunity Commission
and any subdivision thereof authorized
to act on its behalf.

(b) The term meeting means the delib-
erations of at least three of the mem-
bers of the agency, which is a quorum
of Commissioners, where such delibera-
tions determine or result in the joint
conduct or disposition of official agen-
cy business (including conference
calls), but does not include:

(1) Individual members’ consider-
ation of official agency business cir-
culated to the members in writing for
disposition by notation or other sepa-
rate, sequential consideration of Com-
mission business by Commissioners,

(2) Deliberations to decide whether a
meeting or portion(s) of a meeting or
series of meetings should be open or
closed.

(3) Deliberations to decide whether to
withhold from disclosure information
pertaining to a meeting or portions of
a meeting or a series of meetings, or

(4) Deliberations pertaining to any
change in any meeting or to changes in

the public announcement of such meet-
ing.

(c) The term member means each
Commissioner of the agency.

(d) The term entire membership means
the number of members holding office
at the time of the meeting in question.

(e) The term person means any indi-
vidual, partnership, corporation, asso-
ciation, or public or private organiza-
tion.

(f) The term public observation means
attendance at any meeting open to the
public but does not include participa-
tion, or attempted participation, in
such meeting in any manner.

§ 1612.3 Open meeting policy.

(a) All meetings of the Commission
shall be conducted in accordance with
the provisions of this part.

(b) Except as otherwise provided in
§ 1612.4, every portion of every meeting
shall be open to public observation.
Public observation does not include
participation or disruptive conduct by
observers. Any attempted participation
or disruptive conduct by observers
shall be cause for removal of persons so
engaged at the discretion of the pre-
siding member of the agency.

(c) When holding open meetings, the
Commission shall provide ample space,
sufficient visibility, and adequate
acoustics for persons in attendance at
the meeting.

(d) Observers may take still photo-
graphs and use portable sound record-
ers which do not require electrical out-
lets. Persons may take pictures only at
the beginning of a meeting and may
not use flash equipment. Permission to
use non-battery operated sound record-
ers and visual recorders must be sought
reasonably in advance of a meeting.
Such request must be made in writing
to the Commission through the Office
of the Executive Secretariat. The Com-
mission may permit such activities to
be conducted under specified limita-
tions which insure proper decorum and
minimum interference with the meet-
ing. In all cases, audio or visual record-
ing shall not disrupt or otherwise im-
pede the meeting.
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§ 1612.4 Exemptions to open meeting
policy.

Except in a case where the agency
finds that the public interest requires
otherwise, the provisions of § 1612.3
shall not apply to any meeting or por-
tion of a meeting or portion of a meet-
ing where the agency determines that
an open meeting or the disclosure of in-
formation from such meeting or por-
tions of a meeting is likely to:

(a) Disclose matters that are (1) spe-
cifically authorized under criteria es-
tablished by an Executive Order to be
kept secret in the interests of national
defense or foreign policy and (2) in fact
properly classified pursuant to such
Executive Order;

(b) Relate solely to the internal per-
sonnel rules and practices of the agen-
cy;

(c) Disclose matters specifically ex-
empted from disclosure by statute
(other than the Freedom of Informa-
tion Act, 5 U.S.C. 552), provided that
such statute (1) requires that the mat-
ters be withheld from the public in
such a manner as to leave no discretion
on the issue, or (2) establishes par-
ticular criteria for withholding or re-
fers to particular types of matters to
be withheld;

(d) Disclose trade secrets and com-
mercial or financial information ob-
tained from a person and privileged or
confidential;

(e) Involve accusing any person of a
crime or formally censuring any per-
son;

(f) Disclose information of a personal
nature where disclosure would con-
stitute a clearly unwarranted invasion
of personal privacy;

(g) Disclose investigatory records
compiled for law enforcement purposes,
or information which if written would
be contained in such records, but only
to the extent that the production of
such records or information would (1)
interfere with enforcement pro-
ceedings, (2) deprive a persons of a
right to a fair trial or an impartial ad-
judication, (3) constitute an unwar-
ranted invasion of personal privacy, (4)
disclose the identity of a confidential
source, and, in the case of a record
compiled by a criminal law enforce-
ment authority in the course of a
criminal investigation, or by an agency

conducting a lawful national security
intelligence investigation, confidential
information furnished only by the con-
fidential source, (5) disclose investiga-
tive techniques and procedures, or (6)
endanger the life of physical safety of
law enforcement personnel;

(h) Disclose information contained in
or related to examination, operating,
or condition reports prepared by, on be-
half of, or for the use of an agency re-
sponsible for the regulation or super-
vision of financial institutions;

(i) Disclose information the pre-
mature disclosure of which would be
likely to significantly frustrate imple-
mentation of a proposed agency action,
except where the agency has already
disclosed to the public the content or
nature of the disclosed action, or where
the agency is required by law to make
such disclosure on its own initiative
prior to taking final agency action on
such proposal; or

(j) Specifically concern the agency’s
issuance of a subpoena, or the agency’s
participation in a civil action or pro-
ceeding, an action in a foreign court or
international tribunal, or an arbitra-
tion, or the initiation, conduct, or dis-
position by the agency of a particular
case of formal agency adjudication pur-
suant to the procedures specified in 5
U.S.C. 554 or otherwise involving a de-
termination on the record after oppor-
tunity for a hearing.

§ 1612.5 Closed meeting procedures:
agency initiated requests.

(a) Any member of the agency, the
Legal Counsel, or any other Commis-
sion official submitting an agenda item
for the subject meeting may request
that any meeting or portion thereof be
closed to public observation for any of
the reasons provided in § 1612.4 of this
part by submitting a request in writing
to the Commission through the Office
of the Executive Secretariat no later
than fourteen (14) calendar days prior
to the meeting.

(b) Upon receipt of any request made
under paragraph (a) of this section, the
Executive Secretary shall submit the
request to the Legal Counsel for cer-
tification in accordance with § 1612.9 of
this part.

(c) No later than seven (7) calendar
days prior to the scheduled meeting
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the members of the agency shall, upon
consideration of the request submitted
and consideration of the certified opin-
ion of the Legal Counsel, determine by
recorded vote whether to close the
meeting or portion of the meeting to
public observation. The members may
vote less than seven days prior to the
scheduled meeting where:

(1) A majority of the members of the
Commission determines by recorded
vote that agency business requires that
any such meeting or series of meetings
be held at an earlier date.

(2) A meeting is closed under the
Commission’s regulation as set forth in
§ 1612.13(a) of this part.

(3) A meeting is closed pursuant to a
request made under § 1612.6 of this part
and submitted less than seven days
prior to the meeting.

(4) There is a need to change the sub-
ject matter or the determination to
open or close a meeting previously an-
nounced.

(d) The Commissioner shall, at the
same time, vote on whether to with-
hold any information pertaining to the
meeting and otherwise required to be
announced (§ 1612.7(a)(3)) or made pub-
licly available (paragraphs (f) (2) and
(3) of this section).

(e) A meeting, portion of a meeting,
or series of meetings may be closed to
public observation only when a major-
ity of the entire agency membership
votes to take such action. Information
pertaining to a meeting, portion of a
meeting or series of meetings other-
wise required to be announced
(§ 1612.7(a)(3)) or made publicly avail-
able (paragraphs (f) (2) and (3) of this
section) shall be withheld only when a
majority of the entire agency member-
ship votes to take such action.

(f) With respect to each vote taken
on whether a meeting should be open
or closed, the agency shall, within one
day of such vote, make publicly avail-
able the following information:

(1) A written copy of the vote of each
participating Commission member on
the question.

(2) A written explanation of Commis-
sion action closing a meeting or por-
tions thereof, and

(3) The name and affiliation of any
persons who are expected to attend a
closed meeting.

(g) The agency shall, within one day,
make publicly available the vote of
each Commission member on whether
or not to withhold any of the informa-
tion described in paragraphs (f) (2) or
(3) of this section.

(h) A separate vote shall be taken for
each meeting proposed to be closed to
the public and with respect to any in-
formation proposed to be withheld
from the public. However, a single vote
may be taken with respect to a series
of meetings proposed to be closed to
the public, and with respect to infor-
mation concerning such series of meet-
ings, if each meeting involves the same
particular matters and is scheduled to
be held no later than thirty (30) cal-
endar days after the first meeting in
the series.

[42 FR 13830, Mar. 14, 1977, as amended at 47
FR 46276, Oct. 18, 1982]

§ 1612.6 Closed meeting procedures:
request initiated by an interested
person.

(a) Any person as defined in § 1612.2 of
this part whose interest may be di-
rectly affected by a portion of a meet-
ing may request that the agency close
that portion of the meeting to the pub-
lic for any of the reasons listed in
§ 1612.4(e), (f) or (g).

(b) Any person described in para-
graph (a) of this section who submits a
request that a portion of a meeting be
closed, shall submit such request to the
Chairman of the agency at the fol-
lowing address: the Equal Employment
Opportunity Commission, 2401 E Street
NW., Washington, DC, 20506. Such per-
son shall state with particularity that
portion of a meeting sought to be
closed and the reasons for such request.

(c) The Chairman, upon receipt of
any request made under paragraph (a)
of this section, shall furnish a copy of
the request to:

(1) Each member of the agency.
(2) The Legal Counsel for certifi-

cation in accordance with § 1612.9 of
this part.

(d) Any member of the agency may
request agency action upon such re-
quest.

(e) The Commission shall, upon the
request of any one of its members and
consideration of the certified opinion
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of the Legal Counsel, determine by re-
corded vote whether to close such
meeting or portion thereof.

(f) The Chairman of the Commission
shall promptly communicate to any
person making a request to close a
meeting or portion of a meeting under
this section the agency’s final disposi-
tion of such request.

[42 FR 13830, Mar. 14, 1977, as amended at 47
FR 46276, Oct. 18, 1982]

§ 1612.7 Public announcement of agen-
cy meetings.

(a) Public announcement of each
meeting by the agency shall be accom-
plished by recorded telephone message
at telephone number 202–663–7100 (be-
tween the hours of 9 a.m. and 5 p.m.
e.t.), and by posting such announce-
ment in the lobby of the Commission’s
headquarters at 1801 L Street NW.,
Washington, DC 20507, not later than
one week prior to commencement of a
meeting or the commencement of the
first meeting in a series of meetings,
except as otherwise provided in this
section, and shall disclose:

(1) The time of the meeting.
(2) The place of the meeting.
(3) The subject matter of each por-

tion of each meeting or series of meet-
ings.

(4) Whether any portion(s) of a meet-
ing will be open or closed to public ob-
servation.

(5) The name and telephone number
of an official designated to respond to
requests for information about the
meeting.

(b) Where a meeting is closed to the
public, the agency may withhold and
not announce the information specified
in paragraph (a)(3) of this section, if
and to the extent that it finds that
such action is justified under § 1612.4.
Information shall be withheld only by
a recorded vote of a majority of the en-
tire membership of the agency.

(c) The announcement described in
paragraph (a) of this section may be ac-
complished less than one week prior to
the commencement of any meeting or
series of meetings where:

(1) A majority of the members of the
Commission determines by recorded
vote that agency business requires that
any such meeting or series of meetings
be held at an earlier date.

(2) A meeting is closed under the
Commission’s regulation as set forth in
§ 1612.13(a) of this part.

(3) A meeting is closed pursuant to a
request made under § 1612.6 of this part
and submitted less than seven days
prior to the meeting.

(4) There has been a change in the
subject matter or determination to
open or close a meeting previously an-
nounced.
In these instances, the agency shall
make public announcement at the ear-
liest practicable time.

(d) Immediately following any public
announcement accomplished under the
provisions of this section, the agency
shall submit a notice for publication in
the FEDERAL REGISTER disclosing:

(1) The time of the meeting.
(2) The place of the meeting.
(3) The subject matter of each por-

tion of each meeting or series of meet-
ings.

(4) Whether any portion(s) of a meet-
ing will be open or closed to public ob-
servation.

(5) The name and telephone number
of an official designated to respond to
requests for information about the
meeting.

[42 FR 13830, Mar. 14, 1977, as amended at 55
FR 8140, Mar. 7, 1990]

§ 1612.8 Public announcement of
changes in meetings.

(a) The agency is required to make a
public announcement of any changes in
its meeting or portion(s) thereof. If,
after the announcement provided for in
§ 1612.7, the time or place of a meeting
is changed or the meeting is cancelled,
the agency will announce the change at
the earliest practicable time. The sub-
ject matter or the determination to
open or close the meeting may be
changed only if (1) a majority of the
entire membership of the agency deter-
mines by recorded vote that agency
business so requires and that no earlier
announcement of the change was pos-
sible and (2) the agency publicly an-
nounces the change and the vote of
each member upon such change at the
earliest practicable time.

(b) Immediately following any public
announcement of any change accom-
plished under the provisions of this sec-
tion, the agency shall submit a notice
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for publication in the FEDERAL REG-
ISTER disclosing:

(1) The time of the meeting.
(2) The place of the meeting.
(3) The subject matter of each por-

tion of each meeting or series of meet-
ings.

(4) Whether any portion(s) of a meet-
ing is open or closed to public observa-
tion.

(5) Any change in paragraphs (b) (1),
(2), (3), or (4) of this section.

(6) The name and telephone number
of the official designated to respond to
requests for information about any
meeting.

§ 1612.9 Legal Counsel’s certification
in closing a meeting.

(a) Upon any proper request made
pursuant to this part, that the agency
close a meeting or portion(s) thereof,
the Legal Counsel shall certify in writ-
ing to the agency, whether in his or her
opinion the closing of a meeting or por-
tion(s) thereof is proper under the pro-
visions of this part and the terms of
the Government in the Sunshine Act (5
U.S.C. 552b). If, in the opinion of the
Legal Counsel, a meeting or portion(s)
thereof is proper for closing under this
part and the terms of the Government
in the Sunshine Act, his or her certifi-
cation of that opinion shall cite each
applicable particular exemption of that
Act and provision of this part.

(b) A copy of the certification of the
Legal Counsel as described in para-
graph (a) of this section together with
a statement of the presiding officer of
the meeting setting forth the time and
place of the relevant meeting or meet-
ings, and the persons present, shall be
maintained by the agency in a public
file.

[42 FR 13830, Mar. 14, 1977, as amended at 47
FR 46276, Oct. 18, 1982]

§ 1612.10 Recordkeeping requirements.
(a) In the case of any meeting or por-

tion(s) thereof to be closed to public
observation under the provisions of
this part, the following records shall be
maintained by the Executive Secretary
of the agency:

(1) The certification of the Legal
Counsel pursuant to § 1612.9 of this
part;

(2) A statement from the presiding
officer of the meeting or portion(s)
thereof setting forth the time and
place of the meeting, and the persons
present;

(3) A complete electronic recording
adequate to record fully the pro-
ceedings of each meeting closed to the
public observation, except that in a
meeting closed pursuant to paragraph
(h) or (j) of § 1612.4, the agency may
maintain minutes in lieu of a record-
ing. Such minutes shall fully, and
clearly describe all matters discussed
and shall provide a full and accurate
summary of any actions taken, and the
reasons therefor, including a descrip-
tion of each of the views expressed on
any item and the record of any roll call
vote. All documents considered in con-
nection with any item shall be identi-
fied in the minutes.

(b) If the agency has determined that
the meeting or portion(s) thereof may
properly be closed to the public, the
electronic recording or minutes shall
not be made available to the public
until such future time, if any, as it is
determined by the Commission upon
request, that the reasons for closing
the meeting no longer pertain; Pro-
vided, however, that any separable por-
tion of a recording or minutes will be
made promptly available to the public
if that portion does not contain infor-
mation properly withheld under
§ 1612.4.

(c) The agency shall maintain a copy
of the electronic recording or minutes
for a period of two years after the
meeting, or until one year after the
conclusion of the proceeding to which
the meeting relates, whichever occurs
later.

[42 FR 13830, Mar. 14, 1977, as amended at 47
FR 46276, Oct. 18, 1982]

§ 1612.11 Public access to records.
All requests for information shall be

submitted in writing to the Chairman
of the agency. Requests to inspect or
copy the electronic recordings or min-
utes of agency meetings or portions
thereof will be considered under the
provisions of § 1612.4 of this part.

§ 1612.12 Fees.
(a) Records provided to the public

under this part shall be furnished at
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the expense of the party requesting
copies of the recording or minutes,
upon payment of the actual cost of du-
plication.

(b) All required fees shall be paid in
full prior to issuance of requested cop-
ies of records. Fees are payable to the
‘‘Treasurer of the United States.’’

§ 1612.13 Meetings closed by regula-
tion.

(a) This paragraph constitutes the
Commission’s regulation promulgated
pursuant to paragraph (d)(4) of the
Government in the Sunshine Act and
may be invoked by the agency to close
meetings or portions thereof where the
subject matter of such meeting or por-
tion of a meeting is likely to involve:

(1) Matters pertaining to the issuance
of subpoenas;

(2) Subpoena modification and rev-
ocation requests, and

(3) The Agency’s participation in
civil actions or proceedings pertaining
thereto.

(b) When closing a meeting or portion
thereof under the Commission’s regula-
tion set forth in paragraph (a) of this
section, a majority of the Commission
membership shall vote at or before the
beginning of such meeting or portion
thereof to do so. The vote to close a
meeting by regulation shall be re-
corded and made publicly available.

(c) The Commission’s determination
to promulgate the regulation in para-
graph (a) of this section is based upon
a review of the agenda of Commission
meetings for the two years prior to the
promulgation of these regulations.

(1) Since the Commission’s practice
of conducting weekly meetings began
in 1975, proposed litigation against
title VII respondents has been a reg-
ular agenda item. The tenth exemption
of the Government in the Sunshine
Act, 5 U.S.C. 552b(c)(10), exempts the
discussion of these matters from the
open meeting requirements of the Act.

(2) Thus, the Commission has deter-
mined that a majority of its meetings
or portions thereof may properly be
closed to the public under the tenth ex-
emption of the Sunshine Act, and that
paragraph (d)(4) of the Sunshine Act is
properly relied upon in promulgating
the Commission’s regulation in para-
graph (a) of this section.

§ 1612.14 Judicial review.
Any person may bring an action in a

United States District Court to chal-
lenge or enforce the provisions of this
part. Such action may be brought prior
to or within sixty (60) calendar days
after the meeting in question, except
that if proper public announcement of
the meeting is not made, the action
may be instituted at any time within
sixty (60) days after such announce-
ment is made. An action may be
brought where the agency meeting was
held or in the District of Columbia.
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